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THIS LICENCE is dated 13/12/2011

Parties

(1) ELECTRONIC TEMPERATURE INSTRUMENTS LIMITED, incorporated and registered in England and Wales with company number 1746462 whose registered office is at Easting Close, Worthing, West Sussex BN14 8HQ (“Supplier”).

(2) Wingpath Ltd, incorporated and registered in England with company number 2126469 whose registered office is at 6 Eddeys Lane, Headley Down, Hampshire, GU35 8HU
 (“Customer”).

Background

The Supplier is the entire legal and beneficial owner and licensor of certain software products and (where applicable) source code listed in the Schedule and is willing to license the Customer to use these products and (where applicable to achieve integration of the Software within the Customer’s own software or hardware, source code) on and subject to the terms of this licence.

Agreed terms

1 Interpretation

1.1 The definitions and rules of interpretation in this clause apply in this licence.

Affiliate: includes each and any subsidiary or holding company of the Customer and each and any subsidiary of a holding company of the Customer.

Fee: a nominal sum of £1, payable immediately upon demand to the Supplier by the Customer.

Intellectual Property Rights: all intellectual property rights of whatever nature including (without limitation) all patents, copyrights, design rights, trade marks, service marks, trade secrets, know-how, database rights and other rights in the nature of intellectual property rights (whether registered or unregistered) and all applications for the same, anywhere in the world.

Modification: any release of the Software which corrects faults, adds functionality or otherwise amends or upgrades the Software, but which does not constitute a New Version..

New Version: any new version of the Software which from time to time is publicly marketed and offered for purchase by the Supplier in the course of its normal business, being a version which contains such significant differences from the previous versions as to be generally accepted in the marketplace as constituting a new product.

Software: the computer program(s) listed in the Schedule and any Modifications which are acquired by or provided to the Customer during the subsistence of this licence.

Source Code: the source code of the Software (or any part thereof as may be agreed between the parties as detailed in the Schedule) which may be required to enable the Customer to operate the Software and any Modification or to integrate the Software and any Modification with the Customer’s own software or hardware.


Specification: the specification for the Software as published by the Supplier from time to time. 

Use: the use by the Customer of the Software and Source Code which is permitted by this licence, as described more particularly in clause 2.2 below and the Schedule. 

1.2 Holding company and subsidiary: mean a "holding company" and "subsidiary" as defined in section 1159 of the Companies Act 2006 and a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of (a) another person (or its nominee), whether by way of security or in connection with the taking of security, or (b) its nominee. In the case of a limited liability partnership which is a subsidiary of a company or another limited liability partnership, section 1159 of the Companies Act 2006 shall be amended so that: (a) references in sub sections 1159(1)(a) and (c) to voting rights are to the members' rights to vote on all or substantially all matters which are decided by a vote of the members of the limited liability partnership; and (b) the reference in section 1159(1)(b) to the right to appoint or remove a majority of its board of directors is to the right to appoint or remove members holding a majority of the voting rights.

1.3 The headings in this licence do not affect its interpretation. Save where the context otherwise requires, references to clauses and schedules are to clauses and schedules of this licence.

1.4 Unless the context otherwise requires:

(a) references to the Supplier and the Customer include their permitted successors and assigns;

(b) references to statutory provisions include those statutory provisions as amended or re-enacted; and

(c) references to any gender include all genders.

1.5 In the case of conflict or ambiguity between any provision contained in the body of this licence and any provision contained in the Schedule, the provision in the body of this licence shall take precedence.

1.6 Words in the singular include the plural and in the plural include the singular.

2 Licence and term

2.1 In consideration of the Fee payable by the Customer to the Supplier, which the Customer undertakes to pay immediately upon demand by the Supplier, the Supplier grants to the Customer a non-exclusive licence to use the Software and (if confirmed in writing by the Supplier) the Source Code (or a part thereof) in the field of Use for the full period of the copyright in the Software and the Source Code (as applicable) commencing on, and including, the date of this licence, until or unless terminated pursuant to clause 8 below.

2.2 In relation to scope of Use:

(a) for the purposes of clause 2.1 above, Use of the Software and any Modification shall be restricted to use of the Software and Modification in object code form (and, to the extent necessary to achieve integration of the Software with the Customer’s own software and/or hardware pursuant to clause 2.2(d) below in Source Code form), in the manner specified in the Schedule only, for the purpose of processing the Customer’s data for the normal business purposes of the Customer (which shall not include allowing the use of the Software by, or for the benefit of, any person other than an employee of the Customer or, with respect to the Software and any Modification, a third party to whom the Customer sells the Software or Modification as part of an integrated package).

(b) the Customer may not use the Software or any Modification or the Source Code other than as specified in clause 2.2(a) without the prior written consent of the Supplier and the Customer acknowledges that additional fees may be payable on any change of use approved by the Supplier.

(c) the Customer may make as many back-up copies of the Software and any Modification (but not the Source Code) as may be necessary for its lawful use by the Customer. The Customer shall record the number and location of all copies of the Software and take proper steps to prevent unauthorised copying.

(d) except as stated in clause 2, the Customer has no right (and shall not permit any third party) to copy, adapt, reverse engineer, decompile, disassemble, modify, adapt or make error corrections to the Software, any Modification or the Source Code in whole or in part. If any reduction of the Software to human readable form is necessary for the purposes of integrating the operation of the Software with the operation of other software or systems used by the Customer, the Customer shall notify the Supplier who may at its sole discretion provide to the Customer the Source Code for the limited use of integrating the operation of the Software with the operation of other software or systems used by the Customer only (or within such other clearly defined field of use as may be specified in the Schedule). The Supplier may specify that it is prepared to carry out such integration itself at a reasonable commercial fee or provide any further information necessary to achieve such integration within a reasonable period, and the Customer shall request the Supplier to carry out such integration or to provide such information (and shall meet the Supplier’s reasonable costs in doing so) before seeking to take any action itself.

(e) for the avoidance of doubt, any action taken pursuant to 2.2(d) above shall not include the reverse engineering, decompilation or disassembly of the Software or any Modification by the Customer or any third party whom the Customer provides the Software or any Modification which shall be prohibited at all times (and which the Customer shall actively take all possible steps to prevent).  

(f) notwithstanding the above, the Customer undertakes to ensure that the Source Code is not provided to any third party in whole or in part (including outsourced manufacturers) without the prior consent in writing of the Supplier, nor that any third party to whom manufacturing or other services may be outsourced, seeks to carry out reverse engineering or other decompilation or disassembly of the Software to source code form.  

(g) The Customer agrees to indemnify the Supplier in full against any and all costs, damages, claims, losses or other expenses which the Supplier may suffer or incur as a result of a breach of any of the provisions of this clause 2 above, including but not limited to any reverse engineering, decompilation or disassembly or other unauthorised use or copying of the Supplier’s Software, any Modification or the Source Code or a breach of the Supplier’s Intellectual Property Rights by any third party with which it deals, or of clause 9 below (which shall include, but not be limited to, recovery in respect of lost business, loss of profits or loss of reputation arising from such breach).

2.3 In relation to assignment and sub-licensing:

(a) the Customer has no right to sub-license or to assign the benefit or burden of this licence in whole or in part, or to allow the Software to become the subject of any charge, lien or encumbrance without the prior written consent of the Supplier.

(b) the Supplier may sub-license, assign, charge or otherwise transfer any of its rights or obligations under this licence, provided it gives written notice to the Customer of any sub-licence, assignment, charge or other transfer.

2.4 The Customer shall permit the Supplier to inspect and have access to any premises, and to the computer equipment located there, at or on which the Software is being kept or used, and any records kept pursuant to this licence, for the purposes of ensuring that the Customer is complying with the terms of this licence, provided that the Supplier provides reasonable advance notice to the Customer of such inspections, which shall take place at reasonable times.

3 Fees

3.1 The Customer shall pay to the Supplier the Fee on signature of this licence. All sums payable under this licence are exclusive of VAT, for which the Customer shall be responsible.

4 Modifications

The Supplier shall inform the Customer of any Modifications and shall offer to sell such Modifications to the Customer on the terms on which they are generally made available to the Supplier’s customers by the Supplier (unless the Supplier agrees at its own discretion to provide such modifications to the Customer without charge).

5 Supplier’s warranties and limits of liability

5.1 The Supplier warrants that the Software will conform in all material respects to the Specification for a period of 90 days from the date of this licence (Warranty Period). If, within the Warranty Period, the Customer notifies the Supplier in writing of any defect or fault in the Software and such defect or fault does not result from the Customer, or anyone acting with the authority of the Customer, having amended the Software or used it outside the terms of this licence, for a purpose or in a context other than the purpose or context for which it was designed or in combination with any other software not provided by the Supplier, the Supplier shall, at the Supplier’s option, do one of the following:

(a) repair the Software; or

(b) replace the Software; or

(c) terminate this licence immediately by notice in writing to the Customer and refund any of the Fee paid by the Customer as at the date of termination (less a reasonable sum in respect of the Customer’s use of the Software to the date of termination) on return of the Software and all copies thereof,

provided the Customer provides all the information that may be necessary to assist the Supplier in resolving the defect or fault, including sufficient information to enable the Supplier to re-create the defect or fault. 

5.2 The Supplier does not warrant that the use of the Software or any Modification will be uninterrupted or error-free nor that interoperability with the Customer’s own software or hardware may be fully achieved (unless otherwise specified in writing by the Supplier).

5.3 The Customer accepts responsibility for the selection of the Software to achieve its intended results.

5.4 All other conditions, warranties or other terms which might have effect between the parties or be implied or incorporated into this licence or any collateral contract, whether by statute, common law or otherwise, are hereby excluded, including, without limitation, the implied conditions, warranties or other terms as to satisfactory quality, fitness for purpose or the use of reasonable skill and care.

5.5 Except as expressly stated in clause 5.6:

(a) the total liability of the Supplier, whether in contract, tort (including negligence) or otherwise and whether in connection with this licence or any collateral contract including but not limited to loss of or damage to the Customer’s tangible property caused directly by the Supplier’s negligence (or that of its officers, employees, contractors or agents), shall in no circumstances exceed a sum equal to 100% of the Fee; 

(b) the Supplier shall have no liability for any losses or damages which may be suffered by the Customer (or any person claiming under or through the Customer), whether the same are suffered directly or indirectly or are immediate or consequential, and whether the same arise in contract, tort (including negligence) or otherwise howsoever, which fall within any of the following categories:

(i) special damage even though the Supplier was aware of the circumstances in which such special damage could arise;

(ii) loss of profits;

(iii) loss of anticipated savings;

(iv) loss of business opportunity;

(v) loss of goodwill;

(vi) loss of data;

provided that this clause 5.5(a) shall not prevent claims for loss of or damage to the Customer’s tangible property that fall within the terms of clause 5.5(a) or any other claims for direct financial loss that are not excluded by any of categories (i) to (vi) inclusive of this clause 5.5(a); and

(c) the Customer agrees that, in entering into this licence, either it did not rely on any representations (whether written or oral) of any kind or of any person other that those expressly set out in this licence or (if it did rely on any representations, whether written or oral, not expressly set out in this licence) that it shall have no remedy in respect of such representations and (in either case) the Supplier shall have no liability otherwise than pursuant to the express terms of this licence.

5.6 The exclusions in clause 5.5 shall apply to the fullest extent permissible at law, but the Supplier does not exclude liability for death or personal injury caused by the negligence of the Supplier, its officers, employees, contractors or agents; for fraud or fraudulent misrepresentation; for breach of the obligations implied by section 12 Sale of Goods Act 1979 or section 2 Supply of Goods and Services Act 1982; or for any other liability which may not be excluded by law.

6 Intellectual property rights 

6.1 The Customer acknowledges that all Intellectual Property Rights in the Software, any Modification and the Source Code belong and shall belong at all times to the Supplier, and the Customer shall have no rights in or to the Software or any Modifications or the Source Code other than the right to use them in accordance with the terms of this licence.

6.2 The Supplier undertakes at its own option and expense to defend the Customer or, at its option, settle any claim or action brought against the Customer alleging that the possession, use or maintenance of the Software (or any part thereof or any Modification) in accordance with the terms of this licence infringes the UK Intellectual Property Rights of a third party (Infringement Claim) and shall be responsible for any reasonable losses, damages, costs (including legal fees) and expenses incurred by or awarded against the Customer as a result of or in connection with any such Infringement Claim. For the avoidance of doubt, clause 6.2 shall not apply where the Infringement Claim in question is attributable to possession, use, development, modification or maintenance of the Software (or any part thereof) or any Modification by the Customer other than in accordance with the terms of this licence or use of a non-current release of the Software.

6.3 clause 6.2 is conditional on:

(a) the Customer notifying the Supplier in writing, as soon as reasonably practicable, of any Infringement Claim of which it has notice;

(b) the Customer not making any admission as to liability or compromise or agreeing to any settlement of any Infringement Claim without the prior written consent of the Supplier, which consent shall not be unreasonably withheld or delayed; and

(c) the Supplier having, at its own expense, the conduct of or the right to settle all negotiations and litigation arising from any Infringement Claim and the Customer giving the Supplier all reasonable assistance in connection with those negotiations and such litigation at the Supplier’s request and expense.

6.4 If any Infringement Claim is made or threatened, or in the Supplier's reasonable opinion is likely to be made or threatened, against the Customer, the Supplier may at its sole option and expense:

(a) procure for the Customer the right to continue using the Software (or any part thereof) in accordance with the terms of this licence; or

(b) modify the Software so that it ceases to be infringing; or

(c) replace the Software with non-infringing software; or

(d) terminate this licence immediately by notice in writing to the Customer and refund any of the Fee paid by the Customer as at the date of termination (less a reasonable sum in respect of the Customer’s use of the Software to the date of termination) on return of the Software and Source Code and all copies thereof,

provided that if the Supplier modifies or replaces the Software, the modified or replacement Software must comply with the warranties contained in clause 5.1 and the Customer shall have the same rights in respect thereof as it would have had under those clauses had the references to the date of this licence been references to the date on which such modification or replacement was made.

6.5 The Customer undertakes to notify the Supplier as soon as it becomes aware of any infringement, suspected infringement or threatened infringement of the Supplier’s Intellectual Property Rights in the Software, the Source Code or any Modification or of any attempt or suspected or threatened attempt to reverse engineer or decompile or disassemble the Software or any Modification by any third party, and to give the Supplier all reasonable assistance it may require in order to address or deal with any such infringement, threatened or suspected infringement or attempt to reverse engineer, decompile or disassemble the Software, Source Code or Modification (including but not limited to in any proceedings which may be deemed necessary). 

7 Termination

7.1 Either party may terminate this licence at any time on written notice to the other if the other:

(a) is in material or persistent breach of any of the terms of this licence and either that breach is incapable of remedy, or the other party fails to remedy that breach within 30 days after receiving written notice requiring it to remedy that breach; or

(b) is unable to pay its debts (within the meaning of section 123 of the Insolvency Act 1986), or becomes insolvent, or is subject to an order or a resolution for its liquidation, administration, winding-up or dissolution (otherwise than for the purposes of a solvent amalgamation or reconstruction), or has an administrative or other receiver, manager, trustee, liquidator, administrator or similar officer appointed over all or any substantial part of its assets, or enters into or proposes any composition or arrangement with its creditors generally, or is subject to any analogous event or proceeding in any applicable jurisdiction.

7.2 The Supplier may terminate this licence upon 3 months’ written notice to the Customer. 

7.3 Termination by either party in accordance with the rights contained in clause 7 shall be without prejudice to any other rights or remedies of that party accrued prior to termination.

7.4 On termination for any reason:

(a) all rights granted to the Customer under this licence shall cease;

(b) the Customer shall cease all activities authorised by this licence;

(c) the Customer shall immediately pay to the Supplier any sums due to the Supplier under this licence; and

(d) the Customer shall immediately destroy or return to the Supplier (at the Supplier’s option) all copies of the Software, any Modifications and the Source Code then in its possession, custody or control and, in the case of destruction, certify to the Supplier that it has done so.

8 Force majeure

No party shall be liable to the other for any delay or non-performance of its obligations under this licence arising from any cause beyond its control including, without limitation, any of the following: act of God, governmental act, war, fire, flood, explosion or civil commotion. For the avoidance of doubt, nothing in clause 8 shall excuse the Customer from any payment obligations under this licence.

9 Confidentiality and publicity

9.1 Each party shall, during the term of this licence and thereafter, keep confidential all, and shall not use for its own purposes nor without the prior written consent of the other disclose to any third party any, information of a confidential nature (including, without limitation, trade secrets and information of commercial value) which may become known to such party from the other party and which relates to the other party or any of its Affiliates including but not limited to the object code related to the Software (and any Modifications) and the Source Code, to the extent they may be supplied, unless such information is public knowledge or already known to such party at the time of disclosure, or subsequently becomes public knowledge other than by breach of this licence, or subsequently comes lawfully into the possession of such party from a third party.

9.2 The Customer undertakes to ensure that each of its employees and any other person or party to whom it discloses information pursuant to the terms of this licence (including but not limited to the Source Code), shall be bound by the same standards of confidentiality as are contained in this clause 9.

9.3 The terms of this licence are confidential and may not be disclosed by the Customer without the prior written consent of the Supplier.

9.4 The provisions of clause 9 shall remain in full force and effect notwithstanding termination of this licence for any reason.

9.5 The Customer acknowledges that damages alone may not be an adequate remedy for any breach of this clause 9 by it and accordingly (without prejudice to any other rights and remedies it may have) the Supplier shall be entitled to the granting of equitable relief (including without limitation injunctive relief) concerning the provisions of this clause 9.

10 Waiver

No forbearance or delay by either party in enforcing its rights shall prejudice or restrict the rights of that party, and no waiver of any such rights or of any breach of any contractual terms shall be deemed to be a waiver of any other right or of any later breach.

11 Severability

If any provision of this licence is judged to be illegal or unenforceable, the continuation in full force and effect of the remainder of the provisions shall not be prejudiced.

12 Amendments

Any amendment, waiver or variation of this licence shall not be binding on the parties unless set out in writing, expressed to amend this licence and signed by or on behalf of each of the parties.

13 Third party rights

13.1 No term of this licence is intended to confer a benefit on, or to be enforceable by, any person who is not a party to this licence.

13.2 Notwithstanding clause 13.1, it is expressly agreed that the parties to this licence may by agreement rescind or vary this licence or any term of this licence without the consent of any person who has a right to enforce this licence or the term in question, notwithstanding that such rescission or variation may extinguish or alter that person’s entitlement under that right.

14 Notices

Any notice required to be given pursuant to this agreement shall be in writing, and shall be sent to the other party marked for the attention of the person at the address set out for such party in this licence. Notices may be sent by first-class mail or fax, provided that faxes are confirmed within 24 hours by first-class mailed confirmation of a copy. Correctly addressed notices sent by first-class mail shall be deemed to have been delivered 72 hours after posting and correctly directed faxes shall be deemed to have been received instantaneously on transmission, provided that they are confirmed as set out in clause 14.

15 Entire agreement 

15.1 This agreement and any documents annexed to constitute the whole agreement between the parties and supersede any previous arrangement, understanding or agreement between them relating to the subject matter of this agreement. 

15.2 Each party acknowledges that, in entering into this agreement and the documents annexed to it, it does not rely on any statement, representation, assurance or warranty (Representation) of any person (whether a party to this agreement or not) other than as expressly set out in this agreement or those documents.

15.3 Each party agrees that the only rights and remedies available to it arising out of or in connection with a Representation shall be for breach of contract.

15.4 Nothing in this clause shall limit or exclude any liability 

16 Governing law and jurisdiction

This licence agreement, its subject matter or its formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with English law and submitted to the exclusive jurisdiction of the English courts.

This licence has been entered into on the date stated at the beginning of it.

Schedule Software

Software
None

Source Code

“USB Probe Comms protocol OEM.pdf” which is documentation detailing at the byte-level how to communicate with a USB probe.

Use

The customer is permitted to use the protocol supplied to communicate with USB Probes manufactured by the supplier on an unlimited number of devices.
 “USB Probe” is a family of usb-connected probes manufactured by the supplier and includes the following products:

	ETI Product Code
	Description

	178-166
	130mm USB Penetration Probe

	178-168
	300mm USB Penetration Probe

	178-100
	130mm USB Fast-response Probe

	178-300
	USB Air or Gas Probe

	178-372
	USB Air or Gas Wire Probe

	178-090
	USB Foil between pack probe

	178-360
	USB Air Probe


	Signed by Peter Webb

for and on behalf of ELECTRONIC TEMPERATURE INSTRUMENTS LIMITED

Position: Managing Director


	.......................................

Authorised Signatory

…………………………….

	Signed by [                                ]

for and on behalf of Wingpath Ltd


	.......................................

Director
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